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= ALDE EF| 0471 PL20]| CHEH X", 4 MICHO| 2K
SHQ ME| =2 FHO| tist 2YSt ZA|(Rakhine Commission,
2017),” 2|1 “XtEX Alg 20 SHE BHGIAUCE 1993E RO

DIQMIQIBSHE IR @F QTE WAL *0| ARIFHS 19611 82 3022 PRIl

[y —

17) DIQI0te] AFE QI et 2YUXES WX X0 2ot 2XE2 of 50715 7|Hteg o HMojM 19824
AJRIEHO TE M S5 MZUBEA/ZS0 23 2TAIRL MFAIL, FHSAIZ)0 T3t HHES X0t 4= ATt (Amnesty

ndex: ASA 16/005/2004)

0l
e

International, 2004. Myanmar, the Rohingya Minority: Fundamental Rights Denied. A
18) Ibid
19) Ibid

20) Situation of human rights of Rohingya in Rakhine State, Myanmar [0]QF0} (47} 23IX1E2| Q1 AE]. Report of
the United Nations High Commissioner for Human Rights [Q%l QI TLHEARRA B 1AM]. Human Rights Council
Fortieth session, 25 February=22 March 2019, Agenda item 2 [KI40Xt QR1IQ10[ALE], 20194 28 262U~32 229,

Ot #15 2].
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21)  ‘The Rohingya problem is no more than the problem of unregistered illegal immigrants,’ claimed the state—controlled
Working People’s Daily [23IAIE 2H|= D[S 2 SHFHEXI| ALY £0[2kT HAIHZQ! Working People’s DailyXl= LiCt]
Arakan (Rakhine State): A Land in Conflict on Myanmar's Western Frontier [012{7H0371Z5): 0|90} A5 ZAX|S 2240 I,

(https://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/RightTolLand/RohingyaSubmission.pdf)
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O|QHt 212=2=010| 010|221 OtSthM|Q] X|2| Ofeff TIFHO= HEFE FRIt e THA
M AMUH HHMES et Hato] et &/2of BIE0] L. 1Lt Ot FF9
SEY FA| 2HAY| AL FHO| 2SS THYE LA A T2 X] AT NLD ZE7H A
ZRES Kot F=XI0f tisiAl= CHefet oiMO| EXHRITE. OFSLtM| BIALE 20124
LY o AE0M QI RIS TR0 Dot R2(9f SfLS XFIUNTH =HA=IE
HAZISUE Ol0 2ofSiti= 2Ed O] 220 AN 0] =EHH 2[HH0] 9
Ofl&otol UAA=S 7tsd SOl M7= b= A2 =XH2QE Saff 0[O JHotL
U= REHR 2 M, 50| SSH| 12 S== 2ol "2 297" 7F 2G| UHLT FFoHH
OlEUEIt DIE HAS YICHE AHMS BOIRCE™ 0i2) QIEROAN JHE BUES
HA| "B QLK T LD HIHMO| JEE HMEHQl SHIL 7t MBS Regirt
A

Ciet 2SS MO[0| SE 2917171 £t FEES HIXe (e HHO| ZHAQ d5S
Aoitti= He 280 2o & X2 4 | SO 587} Feh dF, 201749 #&8
Etf, J12|11 NLD ZR7t 0Fde 2 J2|u 280 HAEATO2A Foh Y0 =AE0
Ciot XAIES FYRU=AI7t i2I0[CF. SEAIZF 0] =2|7t AFS0] OtS k=l GARRE NLD
30 2 sy 7|HHE ZetlE I iR SQotHet:, 0f 20A HELIA} of= WES
oL | 20 B2 THEROMOF & A0|C J2il 2SR5 A2ES S 2350 U0
dHs 7] it = 0r3A==N] GAtRF NLDEEO! Foh (IYS HEXOz FEdlE EQ=
UC}. ZYUXE0| tet 0159 YE2 OrSitei| OAPE & = R 2UASZIE(NVC, National
22)  How Aung San Suu Kyi sees the Rohingya crisis [OF2ARTI7 | HIZ2HR = 23IKIZ AEH]. https://www.bbe.com/news/

world-asia-42824778
23) Burma sectarian violence motivated by fear, says Aung San Suu Kyi [OF2AET “HOF SI7HO| 23 AlEl= 2R 2L E

QEEACK]. https://www.theguardian.com/world/2013/oct/24/burma-sectarian-violence-fear-aung-san-suu-
kyi; How Aung San Suu Kyi sees the Rohingya crisis [0F=2A4M|7} B2t = 2SIREES ALEH]. https://www.bbc.com/
news/world-asia-42824778

Institute for Korean Democracy 14



Verification Card)S Sl 28XIEQ| QAL
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T UHEIEE 2ANEUA MU, D=L 2AE0| UASIIES L2H A
Q14| HIO|EIE MIZol0] AlZHS THAl AI5H0F R, Ol JFHEF0I=RIXI(HRW, Human
Rights Watch)2| E11AM0]| 2I5tH “AHHE R &S & Q= EX fOIE(Ganguly, 2019).
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IE’f(Ganguly 2019) DIOFDFI@.OH 1S
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24) Bangladesh Gives Myanmar 25,000 Rohingya Names for Potential Repatriation [Z4221H|Al, RIXHE £2t2 Qlal 0|2F010)
2EIXE 25,00082 B2 Mg,

25)  FFFGEN-1-85650(Seehttps://www.ohchr.org/Documents/HRBodies/HRCouncil/FFM-Myanmar/20190916/A_HRC_42_
CRP.5.pdf)

26) TS 2T U H2|et HSE Wl SEAOR NALIHS FES AR YRS HE ZRE HMalshe A MM
BRIEC 2202 FAF HE2 Mg ATt A ZIOARE MEEH, Ol A2 FAt o £aHE + Tt (H B2 =2=

International Commission of Jurists [ZH#&AtR| 23], Citizenship and Human Rights in Myanmar: Why Law Reform is
Urgent and Possible [0]QFQ] A|RIFHD} Q17 HIHAO| AIZ5HH 7H53t 012], 20198 62, https://www.icj.org/wp—content/
uploads/2019/06/Myanmar-Citizenship-law-reform-AdvocacyAnalysis—Brief-2019-ENG.pdfS &t11.)

27) DRI S 2R 22| X|=AEL 20173 825 E 2020 122 ALO|0f| ZIFE QIESF.
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28) Poppy Elena McPherson and Simon Lewis. Exclusive: Myanmar rejects citizenship reform at private Rohingya talks [EH5
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https://www.reuters.com/article/us—-myanmar-rohingya—-meeting-exclusive—idUSKBN 1JNOD7
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The Crisis of Rohingya
Citizenship in Myanmar
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Introduction

“When you are told that you your language is not your own, you home
is not your own, you don’t belong to the place you were born in, and you
have to live in camps and maybe not see your home again, it's a feeling
of hopelessness. Where can | find love---.” (16-year-old Amina Begum —

at a Rohingya refugee settlement, Cox’s Bazar, Bangladesh)

With the turn of the century, especially after World War I, mass deprivation of
nationality targeting minorities belonging to religious, linguistic and of migrant origin
has been on the rise leading to grave situation of statelessness around the world.
The case of the Rohingya minority community from the Rakhine state of Myanmar
who now live inside cramped squalid refugee camps in the Cox’s Bazar district
of Bangladesh has awakened the world to the growing spectre of statelessness
of hundreds of thousands of people, whom the UN Secretary—General Antonio
Guterres describes as "one of, if not the, most discriminated people in the world."

The gross abuse of human rights of the Rohingya minority by the state and
decades of social exclusion and racial discrimination has changed the international
legal understanding of statelessness. Many scholars are of the view that the
Rohingya story and those of people — minority groups in India’s northeastern state
of Assam through disqualification of their citizenship via the National Register of
Citizen (NRC) provides a postcolonial perspective on statelessness which was so
far confined to a wisdom emanating from western experiences (Samaddar, 2018).

The aim of this paper is to focus primarily on the contestations over citizenship of
the Rohingya minority population, who fled from their homes in northern Rakhine
following a brutal military crackdown on August 2017. A brief outline of the history

of the Rohingya community and their systematic exclusion from Myanmar’s
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citizenship regime through application of discriminatory provisions and arbitrary
procedures by the authorities will form the central essence of the paper. Besides,
the endeavour would also be to bring to fore the injustices committed through
such actions as well as the gross violation of international treaties and human
rights laws governing the issues of nationality and citizenship.

The methodology used is qualitative analysis based on existing discourses,
scholarly literature, news articles and interactions between the author and
members of the Rohingya community and others stakeholders and his own
experiences while working in Rakhine and other parts of Myanmar for over a

decade.
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The Discourse on Rohingya
|dentity: Background

The source of the conflict over recognition of Rohingya citizenship is traced to
the general resentment within Myanmar which is rooted in the belief that they
are mostly descendants of colonial-era immigrants from East Bengal (presently
Bangladesh). The British policy of import of immigrants from East Bengal to work
as labour force in agriculture and railway infrastructure across India and Myanmar
(British Burma) has been recorded across literature. Often the argument that is
made out is that the cut-off date of 1823" is a source of this resentment, with
the dominant narrative in the country being that the term “Rohingya is a recent
invention, and those who claim to belong to the group are actually descendants
of these colonial-era immigrants from Bangladesh” (Poling, 2014). There were
great expectations that the conflicts over the identity of the Rohingyas which have
continued since the colonial days would be settled after the coming to power of
the democratically elected government of Aung San Suu Kyi led NLD government
in 2015. However, that was not to be and the government as well as Rakhine's
dominant ethnic Buddhist group -the Rakhine, refused to recognize the “Rohingya’
label. The official policies of non-recognition of the Rohingyas and the periodic
clashes between them and the Rakhine is believed to have sown the seeds for the
growth of an insurgency in the form of the Arakan Rohingya Salvation Army (ARSA)
which was previously known by other names including Harakah al-Yagin.?

The Myanmar government on August 25, 2017 declared ARSA as a terrorist

1) The factors associated with the choice of 1823 as the cut-off date for citizenship is connected to the concept of
the taingyintha or national race which denotes ethnicity and which is the key to deciding who is eligible for attaining

collective rights to citizenship in Myanmar

2)  Myanmar: Who are the Arakan Rohingya Salvation Army?. September 2017. https://www.bbc.com/news/world-
asia-41160679
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group based on the country’s counter terrorism law.® Malaysia is among one of the
other countries in ASEAN besides Myanmar which has declared ARSA as a terror
group.”

On August 25, 2017 the ARSA launched its first major offensive on the Burmese
military attacking 30 Myanmar police outposts and an army base in norther Rakhine
killing at least 12 security personnel. In retaliation the Burmese military launched a
brutal crackdown on the Rohingya population the very next day continuing through
the month of September. Hundreds of thousands of Rohingya residents from
northern Rakhine’s Maungdaw, Buthidaung, and Rathiduang townships fled their
homes to nearby Bangladesh. Some managed to swim across the bordering Naf
river whereas others made it on makeshift rafts. Many others were killed in cold
blood and their houses set on fire. The plight of the people at that time had led
the United Nations to describe it as “a textbook case of ethnic cleansing.” Most
of the over 700,000 people continue to live in the refugee camps in Bangladesh,
though there have been significant engagements involving the governments of
Bangladesh and Myanmar to rehabilitate them back to their homes in Rakhine.

The refusal by the Rohingya community, mostly Muslims® to return to northern
Rakhine has different narratives from disagreements among official representatives
of Myanmar and Bangladesh, the United Nations and other international agencies
over issues concerning their safety, livelihood and the repeated demand by the
Rohingya representatives for presence of members of the international community
in Rakhine during the repatriation process. But at the core of all of these lies the

demand by Rohingyas to be recognised as an ethnic group of Rakhine. Many

3) The twisted politics of terrorism in Myanmar. Melissa Crouch. September 2017. https://www.lowyinstitute.org/the-

interpreter/threat-terrorism-too—-convenient-myanma

4)  Anti-Money Laundering, Anti-Terrorism Financing And Proceeds Of Unlawful Activities Act 2001. https://www.
moha.gov.my/images/maklumat_bahagian/KK/kdndomestic.pdf

5) Other linguistic minorities like Hindu Rohingya refugees want to return but haven’t been able to do owing to the lack
of consensus among the camp inmates. The Bangladesh’s Refugee, Relief and Repatriation Commission has ruled
out repatriating only the Hindus, and not the Muslims, whose return the UN has determined was unsafe (See https://
www . thehindu.com/news/international/rohingya—hindu-refugees-in-bangladesh-want-to-return-to-myanmar-
us—daily/article25957255.ece)
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Rohingya refugees say they will not return unless the 1982 law is changed®
However, the issue is hotly contested by big and small ethnic groups across
the country, particularly the Rakhines who form the majority of Rakhine state’s

population and is also one of the country’s eight major ethnic groups.

6) Exclusive: Myanmar rejects citizenship reform at private Rohingya talks. June 27, 2018. By Poppy Elena McPherson
and Simon Lewis. Available at: https://www.reuters.com/article/us-myanmar-rohingya—-meeting-exclusive—
idUSKBN1JNOD7
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Who are the Rohingya?

The Rohingyas are a minority group from the Rakhine state of Myanmar. While
majority of the Rohingyas are Muslims, there is a small percentage of Hindus
who speak the same language which is similar to a Bengali dialect spoken in
Bangladesh’s southeastern Chittagong region” mixed primarily with words from the
Urdu, Hindi and Arabic languages, but also from the Bama and English languages.”?
The Rohingya claim to have resided in northern Rakhine since the fifteenth century
when Islam began to spread and grow across the Bengal-Arakan frontier region,
mostly around Northern Arakan (Grundy-Warr and Wong, 1997). The king of Arakan
had close diplomatic ties with Bengal from the fifteenth century until the middle of
the eighteenth century as well as the Arakan Muslims are believed to have had a
cultural affinity with Muslims across the frontier region (Ibid).

The Rohingya population is mostly concentrated in three northern townships of
the Rakhine state: Maungdaw, Buthidaung and Rathedaung. The Arakan region of
Myanmar, which was an independent kingdom with a sizeable Muslim population
was an area where a churning of various cultures took place. From Arab miners and
traders who first settled in the region in the eighth and the ninth centuries to later
migrations by Muslims such as Persians, Moghuls, Turks, Pathans and Bengalis
followed by an influx from Chittagong during the British colonial period from 1824-
5 until 1948 (Smith, 1995), there was a significant growth in the Muslim population.

The present day Rohingyas who claim centuries of connection to the country’s

7) Language of the Rohingya to be digitised: It legitimises the struggle’. Agence France-Presse Dec 19, 2017. https://

www.theguardian.com/world/2017/dec/19/language-rohingya-digitised-legitimises-struggle-emails

8) Amnesty International, 2004. Myanmar, the Rohingya Minority: Fundamental Rights Denied. Al Index: ASA
16/005/2004
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Rakhine state (Lee, 2019) is believed to be descendants of this mix.

Many others believe that the Rohingyas were “boat people” who came at different
times by the sea route. In a conversation with the author in 2015 in Sittwe, locals
were of the view that the people who now call themselves Rohingya were known as
the Rohangs” or “the boat people.” However, there is no documentary evidence of
this account so far. This is at best heard in local folklore and stories which people have
passed on orally for generations in the Arakan region. On the question of their identity
and demand for recognition as an ethnic group, members of predominantly Rakhine

civil society and human rights groups had this to say:

Rohingya is just a name, and no one can trace its origin. We accept that
they (Rohingyas) have been part of Arakan for long and we have nothing
against them and want them to stay here. They have been recognised as
Bengalis, but if they think they are an ethnic group, then we need more
evidence like most cultures and languages in Burma and all over the world.
Things just cannot happen overnight, though we oppose any human rights

abuse against them by the State or anyone.

Conversations between the author with Rohingyas presented a different view than
those held by the Rakhines. Most of these conversations were held with a small
Rohingya group that had settled in downtown Yangon, between Bo Aung Kyaw and
Bogolazay Street since long. During one such conversation'® on the Rohingya origin,

Nay Nay Kyaw (Md. Saleh) a local taxi driver said:

9)  Interview with leader of civil leader Khaing Kaung San and members of CSOs in Sittwe, Rakhine State on October 2015.

10) The conversation was mostly in English with brief interjections in Bangla and also the Rohingya dialect which the

author understood from his years of interactions with people from the community.
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We have heard since we were children growing up in Buthidaung that
we are the Rohinga people and we are natives of Arakan. The language we
speak is the Rohinga language which many sound like Bangla or people of
Chittagong, but it's our own language which has developed over time. Many

languages sound the same or similar but that does not mean it's the same.

Some scholars believe that the Muslims settled in Arakan since long called it
‘Rovingaw’ and identified themselves as ‘Rohinga’ or native of Arakan, (Ullah, 1997)
which later transformed to ‘Rohang’ or Arakan and Rohingya. The Burmans call
themselves ‘Rakhine” and call the country ‘Rakhine Pye,” or country of Rakhine (Ibid).
Historical records from the 18" century point to three different groups, the Muslims
who identified themselves as ‘Rooinga” or natives of Arakan (Buchanan, 2003), the
Hindus who identified themselves as ‘Rossawn”, and the third called themselves
‘Banga” who are thought to be people who came from the frontiers of Bengal (Ibid).
All three spoken dialects derived from the ‘Hindu nation™” or the “Hindustanee.”

The amalgamation of their identities and languages has presumably led to the origin
of the present day Rohingyas. The Rohingya dialect is spoken by Muslims as it is by
Hindus and numerous reports that have emerged over the past few years is testament

to this.’”

11)  The author does not mention which Hindu Nation, but from the descriptions of origin of people from the Frontiers
of Bengal and references to, “Munnypura” (the present-day Manipur) and Assam it most likely indicates towards
the 18th Century Hindustan as it existed. (See Francis Buchanan. “A Comparative Vocabulary of Some of the
Languages Spoken in the Burma Empire.” Asiatic Researches 5 (1799): 219-240. https://www.soas.ac.uk/sbbr/
editions/file64276.pdf

12) These Rohingya refugees actually want to return to Myanmar. The difference is they're Hindus. https://www.latimes.
com/world/la~fg-bangladesh-rohingya-hindus-20190105-story.html; Bangladesh: Repatriating Small Number of
Hindu Rohingya to Myanmar 'Not Our Priority. https://wavw.rfa.org/english/news/myanmar/hindu-01252021173313.
html; Minorities among Minorities: The Case of Hindu Rohingya Refugees in Bangladesh. https://brill.com/view/
journals/ijgr/28/1 /article-p187_187.xml; Hindu Rohingya refugees also wait for a home. https://www.thehindu.com/

news/international/hindu-rohingya-refugees-also-wait-for-a-home/article24301661.ece
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Myanmar Citizenship and the
Principles of taingyintha

Ethnicity is central to citizenship in Myanmar and is based on the principles of
taingyintha or national race which is rooted in the concept of indigeneity. The
understanding of taingyintha has undergone several translations, especially in
English which would have created variations to its original meaning although,
popularly it is seen as a term which is heavily laden with a colonial understanding of
race in Myanmar (Waller, 2020). Taingyintha in the present day Myanmar is viewed
by scholars as an exemplary term of state: a contrivance for political inclusion and
exclusion, for political eligibility and domination (Cheesman, 2017).

Over the years governments have used the concept of taingyintha to promote
the pre—eminence of national races resulting in the formulation of a list of 135
ethnic groups who are believed to have been present in Myanmar before 1823
and eligible for citizenship by birth. The factors associated with the choice of the
above—mentioned cut-off date for citizenship has more to do with the colonial
policy of import of migrants by the British from the erstwhile East Bengal (now
Bangladesh) and other parts of undivided India. The Burmese resentment of
this colonial policy of influx of migrants from outside generating fears of getting
usurped by outsiders is believed to have led to the choice of 1823 as the cut—off
date that is before Myanmar was brought under the imperialist empire (Lee, 2019).
This cut—off date for citizenship in Myanmar is central to the military drafted 1982
Citizenship Law which has been disproportionately used by the authorities to deny
citizenship to Rohingyas.

In a comprehensive account of how “national races” in Myanmar has transcended
beyond the idea of citizenship and excluded Rohingyas, Cheesman (2017:461)
discusses the haphazard attempts to order taingyintha taxonomically, resulting in
135 officially designated categories, none of which is named Rohingya or Bengali.

The author argues that the taxonomy, married with a juridical project in which
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national race has become the surpassing quality for membership in the political
community “Myanmar,” resulted in the elision of Rohingya through a combination
of legal and extra—legal measures to deny citizenship (Ibid).

Although, apart from the provision of being recognised as citizens by birth
(jus soli) the 1982 law also provides for acquisition of full citizenship by descent
(following the principles of jus sanguinis) after three generations in Myanmar.
However, in practice and due to discrimination, many people from such
communities — including the Rohingya and those of Indian or Chinese origin — are
restricted to the lower tiers of citizenship or denied citizenship altogether.™

The provisions of the 2008 Constitution relevant to citizenship as well as the
1982 Citizenship Law which have been enacted by unelected military governments
legitimizes discrimination against various groups, particularly against persons
of South Asian or Chinese descent, members of whole ethnic groups, such as
the Rohingya.'” The result of the current citizenship regime has led to en masse
statelessness of life—long residents of Myanmar.

During the 2014 nationwide census the Rohingyas were left out, followed by
nullification of their identity documents leading to their disenfranchisement in
the November 2015 general elections. Interviews by the author in 2015 with
Muslim inmates relocated in camps in Sittwe (following the 2012 communal
violence between Buddhists and Muslims in the Rakhine state) revealed that
election officials were averse to the enumerating anyone identifying themselves as
Rohingya in these camps.'

While the prevalence of the concept of “national races™ has dictated the design

13) The report explains the links between ethnicity and identity crisis in Myanmar and highlights how the under
the 1982 citizenship law minorities and those who are not citizens by birth are discriminated and made stateless
through denial of citizenship. (See https://www.crisisgroup.org/asia/south-east-asia/myanmar/312-identity-

crisis—ethnicity-and-conflict-myanmar)

14) The ICJ briefing paper which highlights discriminatory provisions of the 2008 Constitution of Myanmar is part of
an analysis of the legal framework for citizenship in Myanmar, and certain provisions of the 2008 Constitution
relevant to citizenship as well as the 1982 Citizenship Law. (See https://wwuw.icj.org/myanmars-discriminatory-

citizenship-laws—can-and-must-be-immediately-reformedy/)

15)  Interview by the author with displaced Muslims in Sittwe township in Rakhine in 2015 who were settled in camps
set up by the State administration. The author was in Sittwe to conduct an international election observation training

with civil society groups.
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of the citizenship regime in Myanmar since the end of the colonial period in
1948, the citizenship law of 1948 provided legal avenues to citizenship based on
residency (Lee, 2019). The stated position of the U Nu government (1948-1962)
was to refer to the community as “Rohingyas” and there was no controversy
whatsoever surrounding their participation in the social and political life of the
country. Prior to the coup in 1962 by General Ne Win, the Rohingyas forebears
had access to identity documents, passports and could vote freely in elections like
other Burmese citizens besides electing their own political representatives (Berlie
2008; Yegar 1972). In fact U Nu is quoted as telling a 1954 radio audience, that
“...the people living in Maungdaw and Buthidaung regions are our nationals, our
brethren. They are called Rohingyas... They are one of the ethnic races of Burma.”

The 1982 Citizenship Law in itself was not meant to deprive a particular
community, particularly the Rohingyas of their citizenship or to make them
stateless. Ne Win's government brought in extreme nationalism based on religion
and ethnicity. He was known for his infamous policies of discriminating people who
were considered as outsiders and not part of the ethnic milieu of Myanmar. The
policies of his government were oriented towards protecting the Buddhist Bamar,
the ethnic majority, and restricting the rights of other minority communities, which
included other ethnic groups of the country. Ne Win refused to recognize people
who had settled in Myanmar during the British colonial period. The crackdown
against people of Indian origin which drove out over 300,000 ethnic Indians from
Burma (Smith, 1991) in 1964 is well documented.

These policies against immigrants were largely responsible for Ne Win's policy of
depriving citizenship to people who were regarded as “foreigners.” He formulated
the 1982 Citizenship Law and implemented it in way that it prevented not just the
Rohingyas but many people of Indian origin from protecting their citizenship which
was guaranteed to them under the 1948 Citizenship Law. The law as has been
argued by many authors was not the problem per se for loss of citizenship of the
Rohingyas. The law it fact made clear that those who already had citizenship would
not lose it. However, many Rohingya no longer had proof of citizenship because

authorities confiscated their ID cards in the 1970s and they were told that without
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their ID cards, they must identify as “Bengalis,” or immigrants from Bangladesh.'®

During the conceptualisation of the 1982 Citizenship Law, Ne Win had said,

Those foreigners who had settled in Burma at the time of
independence have become a problem. We made these two laws to

solve this problem.

16) Burma's path to Genocide. Chapter II: Targeted. https://exhibitions.ushmm.org/burmas-path-to-genocide/
chapter-2
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1982 Citizenship Law and
Contestations

The current 1982 Citizenship Law unlike the 1948 Act, which conferred equal
rights on all citizens, creates three classes of citizens: full citizens, associate
citizens and naturalized citizens."” The Rohingyas have not been accommodated
under any of these. Under Section 3 of the 1982 Citizenship Law Rohingyas are
not recognised as an ethnic group from Myanmar so this prevents their right to
citizenship by birth or full citizenship, besides not many in the Rohingya community
are in possession of documents to be eligible for associate or naturalised
citizenship.

Absence of documents indicating place of birth or entry and residence prior to
January 1948 or any paperwork which could establish the necessary bloodlines
as required by the law has been a major factor in deprivation of nationality and
citizenship of the Rohingyas by naturalisation. To prove their residence, a family
list which has names of each member of the household can be used. However,
as it does not indicate place of birth, and therefore the document is considered as
inadmissible under the current rules (1982 Citizenship Law).

At different times concerns have been expressed by different international
agencies and human rights advocates about the citizenship law, for example its
“over-burdensome requirements for citizenship™® or its “discriminatory effects on

racial or ethnic minorities particularly the Rakhine Muslims”,'® the injustice done

17)  The report based on almost 50 testimonies taken from Rohingyas on the situation of human rights of minorities
and the legal status of Rohingyas in Myanmar explains the classification of the three-tiered citizenship under the
1982 Law- citizen by birth or descent, associate citizen and naturalised citizen. (See Amnesty International, 2004.
Myanmar, the Rohingya Minority: Fundamental Rights Denied. Al Index: ASA 16/005/2004)

18)  Ibid

19)  Ibid
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“to the credible claims of communities who have been living in the country for
generations,” (Rakhine Commission, 2017), its “discriminatory implementation,”””
etc. In 1993 the UN Special Rapporteur on the human rights situation in Myanmar,
Professor Yozo Yokota urged that the law “be brought in line with the principles
embodied in the Convention on the Reduction of Statelessness of 30 August
1961” (Yozo, 1993).

However, the tendency by international organisations to portray the 1982
Citizenship Law as being responsible for statelessness of the Rohingyas has
been contested with scholars arguing that it is not as straightforward (Kyaw,
2017). The argument that have been put forward by various authors is that the
1982 Citizenship Law did not itself deprive Rohingya of their citizenship, but the
practices of the state authorities destroyed the documents of Rohingya proving
their citizenship, or refused to register them according to the new Citizenship
Act (Cheesman, 2017; Kyaw, 2017; Parashar and Alam, 2018). While admitting
that the 1982 Citizenship Law gave primacy to ‘national races’, Kyaw (2017)
argues that it also included safeguards according to which those recognised
as citizens in the 1948 Citizenship Law could not be automatically deprived of
citizenship. The problem according to the author lies in the implementation of the
law by successive governments in Myanmar and not in the law itself. Thus, the
statelessness has to be understood de facto, not de jure (Cheesman, 2017; Kyaw,
2017).

In so far as different governments were concerned, especially after taking over
of power by General Ne Win in 1962 the Rohingya identity has always been
viewed with suspicion and seen mainly as interlopers or “unregistered immigrants
from Bangladesh.”?” This may partially explain the official Burmese position for
the practice of issuing them temporary residence cards (Cheesman, 2017; Kyaw,
2017) and believing that Rohingyas have dubious citizenship status (Kyaw, 2017).

The arguments made by the authors could provide possible answers to questions

20)  Situation of human rights of Rohingya in Rakhine State, Myanmar. Report of the United Nations High Commissioner
for Human Rights. Human Rights Council Fortieth session, 25 February-22 March 2019, Agenda item 2.

21)  “The Rohingya problem is no more than the problem of unregistered illegal immigrants,” - state—controlled Working
People’s Daily in Arakan (Rakhine State) A Land in Conflict on Myanmar's Western Frontier. (See https://www.
ohchr.org/Documents/Issues/IPeoples/EMRIP/RightToLand/RohingyaSubmission.pdf)
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raised by some international organisations and individuals on the recommendation by
the Rakhine Commission — an advisory commission set up by the NLD led government
in 2016. The commission led by former UN Secretary General Late Kofi Annan
recommended a review of the existing law while calling for an application of the same
law “in a manner that is non—discriminatory, in line with international obligations and
standards---" until a new or amended law is in place. Rather than dismiss the law itself
the report questions the manner of application of the law over the past decades which
has “not done justice to the credible claims of communities who have been living in

the country for generations.”
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Challenges Towards the Full
Citizenship of Rohingya

The setting up of a democratically elected government that too under
Myanmar democracy icon Aung San Suu Kyi brought hopes of change and a
move towards an inclusive citizenship regime, but the story that unfolded was
not different from how the military regimes of the past treated the Rohingyas.
Questions on why the NLD government wanted to exclude the Rohingyas has
had various interpretations from how Suu Kyi failed on her reassurance given to
the international community and pledged to "abide by our commitment to human
rights and democratic value”, in her Nobel Prize speech in 2012 or how possibly
her moral leadership on this subject was under the subjugation of the military.
During her many deliberations to the media and international meetings she was
of the opinion that a “climate of fear” was created by continuous violence in
Myanmar, in particular communal clashes, and denied that Muslims had been
subjected to ethnic cleansing.?? In many of her interviews she did say that
Buddhists too ‘have also been subjected to violence,”” and that the climate of
fear created by the animosity has been responsible for the developments so far.

Though the climate of fear among various ethnicities does exist and there has
been violence perpetrated by all sides including Muslims, cannot be rejected

outrightly, but whether the actions taken by the military regimes over so many

22) How Aung San Suu Kyi sees the Rohingya crisis. https://www.bbc.com/news/world-asia-42824778

23) Burma sectarian violence motivated by fear, says Aung San Suu Kyi. https://www.theguardian.com/world/2013/
oct/24/burma-sectarian-violence-fear-aung-san-suu-kyi and  How Aung San Suu Kyi sees the Rohingya

crisis. https://www.bbc.com/news/world-asia-42824778
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decades, the military crackdown in 2017 and the position taken by the NLD led
government when in the opposition and more importantly when in power justify
the discrimination of the Rohingyas is the key question. And while this discussion
assumes critical significance given the hopes and expectations on Suu Kyi and
her NLD party but it is beyond the scope of this paper and has to be addressed
separately. What is important though for the Rohingya citizenship debate is to
critically examine the position taken by Suu Kyi and her party before and after
taking over as the government of Myanmar. Their position on the Rohingyas
did not change much, except that after assuming office Suu Kyi offered to
accommodate the interests of the Rohingyas through the National Verification Card
(NVC).

Not only did the NLD government (2015-2020) under Suu Kyi's leadership fail
to live upto expectations in providing an inclusive citizenship regime, it also shied
away from implementing the recommendations of the Rakhine commission and
instead offered the NVC, a residency document to the Rohingyas. But accepting
NVC would require Rohingya to reapply for their citizenship using their biometric
data, which a Human Rights Watch (HRW) report suggests “may further
encourage discrimination” (Ganguly, 2019). The then NLD government claimed
that the process is a means for it to assess, verify and confirm or grant citizenship
to the Rohingya. Myanmar officials — Foreign Affairs Permanent Secretary Myint
Thu- in an interaction with Rohingya refugees in Cox’s Bazar on July 2019 alluded
to NVC* as a step towards “naturalised citizenship”. Naturalised citizenship falls
short of full citizenship® in that naturalized citizens may not hold political office or

form a political party, and their citizenship may be revoked on various grounds.”

24)  Bangladesh Gives Myanmar 25,000 Rohingya Names for Potential Repatriation. (See https://www.rfa.org/english/
news/myanmar/bangladesh-refugees-07292019172753.html)

25) Full citizens enjoy full legal rights and protections. Persons who have lawfully acquired full citizenship are exempt
from criminal penalties, except if they abet a crime. A range of other criminal penalties may apply only to
“associate” and naturalized citizens; these can be imposed alongside revocation of citizenship. (For more see also
International Commission of Jurists, Citizenship and Human Rights in Myanmar: Why Law Reform is Urgent and
Possible, June 2019. (See https://www.icj.org/wp-content/uploads/2019/06/Myanmar-Citizenship-law-reform-
AdvocacyAnalysis—Brief-2019-ENG.pdf.)

26) FFFGEN-1-85650 (See https://www.ohchr.org/Documents/HRBodies/HRCouncil/FFM-Myanmar/20190916/A_
HRC_42_CRP.5.pdf)
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But prior to getting naturalised citizenship in Myanmar, Rohingyas have to consider
living legally as “foreign nationals,” under clause 3 of the 1982 Citizenship Law.
The Rohingyas have continued to maintain that the processes in place for
accommodating their interests are flawed and is an attempt to coerce them
into accepting the NVC, which will classify them as “foreign citizens” or new
immigrants and impose several restrictions on them such as preventing free
travel across the country. Most Rohingya leaders who the author interacted
with after the brutal military crackdown believe that the NLD and Suu Kyi were
handicapped by the politics of the majority Bamar Buddhist with whom lies the
reins of administration and decision making.”” The other problem is that while
most Rohingya already consider themselves Myanmar citizens (Ganguly, 2019),
the popular narrative across Myanmar, especially propagated by the Burmese
military is that the present conflict has been fuelled “because Bengalis (meaning
Rohingyas) demanded citizenship”?® The country’s topmost military leader and
mastermind behind the recent coup senior general Min Aung Hlaing had said
in a speech he delivered on March 2018 said that Rohingyas “do not have any

characteristics or culture in common with the ethnicities of Myanmar*

27) Interactions with leaders of the Rohingya organisations mostly based out of Myanmar took place between August
2017 to December 2020.

28) Exclusive: Myanmar rejects citizenship reform at private Rohingya talks. June 27, 2018. By Poppy Elena
McPherson and Simon Lewis. (See https://www.reuters.com/article/us—myanmar-rohingya-meeting-exclusive—
idUSKBN1JNOD7)

29)  Ibid
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Conclusion

The analysis of the different scholarly work and also reports published across
various media not only brings to fore the continuing violation and abuses of human
rights of the Rohingyas in Myanmar but also a systematic process of denial by the
authorities of their right to nationality and citizenship. The state has essentially
used the narrative that the Rohingyas are interlopers from Bangladesh and not part
of the ethnic milieu of Myanmar, to justify its actions, from discriminatory use of
its citizenship laws to committing crimes against the Rohingya men, women and
children.

The argument that the Citizenship Law of 1982 has been disproportionately
applied to prevent people based on their race and ethnicity from acquiring Burmese
Citizenship holds true, but what is also true is the discriminatory character of the
law and the fact that it does not comply with international standards and norms.
Thus, as has been argued by various authors, there is a need to critically examine
the application of the theory of tanigyintha within the framework of Myanmar's
citizenship regime. This will help to understand the boundaries of ethnicities
in Myanmar and how tanigyintha has shaped the politics of identity and racial
classification in the country, where Rohingyas are distinctively made to appear
as outsiders —belonging to a race that does not have roots in Myanmar. The
discriminatory application of the law too needs to be traced to the use and misuse
of the national-races categories by the military and the civilian government of
Aung San Suu Kyi which has been central to the refusal to grant citizenship to
Rohingyas as an ethnic group from Myanmar.

The position of the state has been to coerce the Rohingyas into accepting their
status as foreigners’ as a way to naturalised citizenship, but Rohingya advocates
have been undeterred in their claims as members of the country’s socio—ethnic

setting. The way ahead for the Rohingyas is full of challenges as its attempts to be
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part of the native population with restoration of all form of rights in conformity with
international human rights laws and standards.

The international community and democracies around the world need to continue
to stand up against the institutionalised discrimination of the Rohingya minority and

advocate for their rights as full citizens of Myanmar.
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